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VDR —the legal trump card?

LIUENE o I
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The concept of a black box for ships
attracted parallels with those recovered
from the debris of crashed aircraft.
Much attention was given to the design
of indestructible data capsules that could
float free or be recovered from wrecks
on the seabed.
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B BLSLI IR TRYS © SR
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The reality has proved less demanding
as incidents at sea rarely occur with the
sudden drama of a plane crash. When
the Mighty Servant 3 semi-submersible
heavy-lift vessel went down off Angola
in December 2006, its Jotron float-free
data capsule, retrieved by the crew of a
rescue boat, became the first S-VDR to
be interrogated after a sinking.
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The capsule performed a valuable
service, but the incident illustrated how
VDRs and S-VDRs are rarely tested to
the limits of their durability.
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(P9 R ARV TR S
ARV U (LB B i
X I -

They are, however, proving to be valu-
able in resolving everyday legal dis-
putes. The maritime equivalent of a
shunt in a supermarket car park can
result in enormous legal and insurance
hassles and VDRs often prove to be the
most reliable witness to an incident.
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This can make a big difference to the
resolution of a dispute and the size of
the legal bill.
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Even when there is no pressure or
blame attached, humans are notoriously
unreliable at recalling details of events.
For example, when the Beatles met
Elvis Presley they gave four completely
different accounts of their experience.

If fear, stress and potential liability had
been added to the equation they would
probably have remembered him as

Stevie Wonder.
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“In collision cases in particular, casualty
investigator need a certain professional
skepticism about witness evidence,” said
Ian Barr, associate

director for claims at the London P&I
Club.
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“When ship’s staff realize that the
incident will probably give rise to claims
measured in millions of dollars, there
is an enormous temptation to try to put
all the blame on the other ship.” He
has consequently seen several cases in
which the memories of witnesses on
either side have been ‘retorted’ by the
hard evidence from the VDR.
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“We’ve had cases where an officer of the
watch’s draft statement said: ‘I

made an early alternation of course to
starboard’ Then we look at the VDR and
are able to say, ‘No you didn’t’, before
we finalize the statements,” he
explained.
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Commenting on the impact of the
mandatory carriage of VDR on collision
cases, Barr said: “It should reduce the
scope for each ship to give wholly
contradictory evidence, leading possible
to high-risk litigation likely to be decided
largely by which set of witnesses the
court finds more persuasive.

It should lead to earlier settlements and

reduce legal costs.”
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Despite these benefits, VDR has not
been as useful across as wide a range
of dispute types as Barr had hoped. “I
realized after a few cases that practical
problems can mean that VDR data can
either be discouragingly expensive
to access or simply unavailable when
dealing with less serious incidents.”

7 Tuyﬂﬂiﬂ |2 o AR E’WHF ISy [r—Ilﬁf*
jsq@ﬂ 57;'/*”%7}% En ﬁ,{ﬁw Fu%ﬁ/ﬁ‘*
[N Barr g WP S R
U IR A AR 15k
EIZF:?J [ B EN ] EL}FIETE‘F@U
RIS R I

This view is shared by James Wilson, a

partner and head of the marine casualty

team at law firm Ince and Co. He point
out to SASI that the VDR is just one
data source that lawyers might call upon
when resolving a dispute.

“We wouldn’t engage in a casualty
investigation solely on VDR data,” he
said.

“It is a tool. It’s not a panacea for all

evils.”
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Unfortunately, for the lawyers, the
variety of VDR types on the market has
resulted in a wide assortment of data
storage and retrieval methods. While this
may help manufacturers differentiate and
sell their products, it is less helpful if the
stored data is not quickly accessible. The
factor that inspired a ship-owner to buy
one VDR in favor of another could now
be reassessed in the light of practical

experiences.
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“The difficulties we face are that it’s not
easy to download the material quickly,”
said Wilson. “Manufacturers often have
special software that is needed to access
the data.” Delays can be created if this
1s not available, with the result that a
simple dispute can drag on for longer
than is necessary and result in a ship
being detained when it might otherwise

have been released.
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“The promptness of ascertaining what
has happened is very important,”
explained Wilson “It is very-time
sensitive to discover whether you are
claiming or defending (in a case) so
you can decide upon your long-term

strategy.”
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Barr recalled an incident when a ship
was fined for allegedly using the wrong
lane in a traffic separation scheme. The
owner disputed this and hoped to produce
VDR evidence in its defense. However,
it was found that the proprietary
software and technicians’ time required
to retrieve the data from the VDR’s hard
drive would cost about€10, 000- which
was more than the fine.
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Barr added that economizing on VDR
storage can be short-sighted, hard drives
that retain data only for a short time
can result in an expensive legal defense
if the evidence needed to counter an
accusation made days later has already
been overwritten. He recalled a client
whose ship was accused of dragging its
anchor over a telecommunication cable.
Although the ship was put on notice
of the alleged incident, the data that
might have exonerated it had already
been overwritten, and lengthy legal
proceedings ensured.
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Accuracy is the first requirement
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Perhaps the most important thing when
using VDR evidence is to ensure that
the data it is collecting is accurate. Any
errors in recording inputs such as the
heading and GPS can be catastrophic in
court.
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“If the VDR is incorrect , the authorities
may became suspicious, and this could
cause delay to the ship,” according to
James Wilson, partner and head of the
marine casualty team at Ince and Co.
“You don’t need a difficult situation
made worse by poor data in the VDR.”
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Even if it is now too late to install a user-
friendly VDR, every shipowner can at
least ensure that the data it is collecting
is accurate. Doing this need cost nothing,
but it could save a great deal if that data
is ever needed.
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