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Evaluating the Legal Risk of the Marine Cargo Claim Case
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Analysis Do they logically match to each
(3#1) other? In this case, it is noted

One of the good ways to
clarify the complex situation is
to check the points one by one
in proper order. It may go as
below:
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Is it reasonable that the
alleged poor condition of

this dry container to cause
this wet cargo damage?
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Was Container Condition Poor?

It is noted that the
submitted survey report
indicates the nine(9) defects
of this dry container while
the POD EIR laden out shows
the seven(7) ones. From the
numbers of defects, it looks like
that the condition of this dry
container was poor. But before
jumping to this conclusion, it
should be checked that what
are the meanings of the nine(9)
defects and seven(7) defects?

that both of them include the
defects of dent, bulge, swelling
or handle pin missing. Besides
the meanings, the defects could
be also checked by the photos
of the survey report. From the
photos, it is noted that all the
visible damages of this dry
container are small or even tiny;
it could not be found a hole,
breakage or gap. The defects
to be checked on the photos
reflect that the POD EIR laden
out shows no sign regarding
how the water got into this dry
container. Furthermore, the POD
EIR empty in shows the sound
condition of this container, as
well as no repair record of this
dry container before it was
launched to the next shipment.
We could therefore suppose
that the container condition
should be fine, which is that
the defects should be just
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existence than nothing. This
poor condition could be only in
wording rather in fact.
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Cargo Nature and Alleged
Cargo damage

The alleged cargo is the
dry beef meal. It was dried
on the ground by the natural
sunshine. It was put into the
common nylon bags, and then
was installed into this dry
container, bags by bags, without
further lashing. It is alleged
by the survey report that the
cargo was wet by the rain
water or the humid air during
the transportation, therefore it
can not be used for the original
purpose which is to be the

human food.

Since this meal was dried
by the sunshine instead of the
advanced machine; did it dry
enough without containing
the meaningful mist? Was
it sterilized? Why it was not
packaged with vacuum? What
was the condition of the beef
when it was stuffed into this dry
container, anything related to
the insects? When the latitude
changes, the humid air inside
the dry container may become
mist and water drop, anything
related to this water?
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Without concerning the
above, the surveyor issued
this survey report with the
conclusion that the wet damage
to the cargo happened during
the transportation of this
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shipment. The recovery agent
accordingly uses this report to
be the prima facie evidence to
claim to the Carrier.
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Which is the Better Choice
for the Carrier? To settle or
To reject?

In this case, the carrier
stands on the fair position
to believe that they should
not be responsible; therefore
the carrier has the need to
evaluate the situation and to
make a comparatively beneficial
decision. To reject this claim
with accepting a possible law
suit in the foreign country, or To
settle this claim with saving the
legal cost of the possible law
suit? After all, if to settle saves
money, to settle; if to suit saves
money, to suit. But which one
should be chosen?
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Prima Facie Evidence
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In this case, with the
expertise in the fields of marine
and law, after estimating the
position of Prima Facie Evidence,
the answer should be clear.
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Prima Facie Evidence in legal
is that, on the first examination
a matter appears to be self-
evident from the facts. In the
legal proceeding, one party
has the burden of proof which
requires presenting the prima
facie evidence for the essential
facts of the case. A prima facie
case might not stand or fall on
its own; therefore if an opposing
party wants to introduce the
other evidences or asserts an
affirmative defense, he can only
do it in the trial. This is the key
for the recovery agent to make
their butter and bread.

In this case, the carrier is




—

34

BEATIETITH

reasonable to defend to the
recovery agent base on that (A)
There are nine(9) defects on
survey report while there are
seven(7) defects on POD EIR
laden out, so the reliability of
the survey report is doubtable;
(B) The defects on the survey
report are not matching to the
ones on POD EIR laden out,
so the two document may talk
about the different containers;
(C) on the POD EIR laden out,
there is none of the defects
indicating the hole, breakage
or gap, to allow the possibility
to lead to the alleged wet cargo
damage; (D) from the photos
in the submitted survey report,
it is not easy to be aware of
the mentioned defects while
the POD EIR empty in shows
the sound condition of this
container. As above, therefore
the condition of this dry
container should be fine in fact.
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Here comes the interesting
part of the principle of prima
facie evidence. Assume that
the recovery agent would
submit this case to the court
in Hong Kong with this survey
report indicating that this cargo
damage happened during the
transit and the plaintiff was
the carrier who was also the
issuer of the B/L, to be the
prima facie evidence of this
case to ask the court to accept
this law suit. Trust the recovery
agent also understands that
the legal cost would be the
concern of the carrier since the
headquarter of the carrier is
not in Hong Kong. The carrier
may need to bear in mind
that what they use to argue
in negotiating is not the same
that what they can successful
defend in the court! The causes
could be used for bargaining
the settlement amount during
negotiation are not absolutely
could be used to defend/win
the case in the court! This is
the key of the position of the
prima facie evidence from the
recovery agent side, and also
the position of the defending
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excuses from the carrier side.
The good recovery agent with
marine practice and legal
background should know their
position of each case regarding
how to use the power of prima
facie evidence; and the good
legal consultant standing for
the carrier should know the
position of the recovery agent of
each case, as well as know the
position of the carrier with their
expertise, and therefore driving
the case facing to the beneficial
end from the first place. It is
a sign showing whether the
carrier knows the difference
between the workable causes in
negotiating or in the court.
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Law Suit or not?
(L e (3L i ?)

It could be a good aspect
for the carrier to decide if the
carrier should put this case into
“if the carrier can win
the result (or case), to do.” To
win the case means to get the
favorable judgment. To win the
result may involve the business
or financial consideration. It
depends on the needs. How
to decide or know the carrier

the court,

could win? That is the reason
why the carrier hires the legal
consultants who should know
that what could happen during
the law suit, as well as the
possible result. This is also the
reason why you could take the
legal advices from them.
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The difference between the
local law suit and foreign
country law suit
([E;IPJF%F:}?E{:'[E;I fF%F"ﬁur 1E_Ll)

The legal cost in foreign
country could be much higher
than it is in local, because (A)
the lawyer fee will be hourly
charged with the high price, and
may be ended even higher than
the settlement amount to the
recovery agent; (B) The legal
consult can attend to the court
in the most cases without hiring
a lawyer.

Another key point is that
the legal consult of carrier
should know the tricks of
negotiation including how the
recovery agent uses the prima
facie evidence of each case.
If one case is suggested to
settle by the legal consult only
because of the high amount of
the foreign legal cost, then the
smart recovery agent will use
this reason to claim the rest of
cases with the amount far more
than they could claim legally!
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To Evaluate the Risk to Have
a Law Suit in Hong Kong
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ASSUME that the recovery
agent locates in Hong Kong, who
claims to the carrier for the wet
damage of the dry beef meal.
What much money it could
be settled with the recovery
agent? What many percentages
it could be given the favorable
judgment from the court with
how much money of the legal
cost? Viewing the situation as a
whole, including the deductible
regarding P&I Club,
document on hand, the recovery
agent reputation, the practice of
the foreign court, as well as the
related regulations, it could bear
in mind that the recovery agent
will not give up this case if being
rejected;
chooses to reject to settle this
case with the recovery agent,
it should be possible equal to
choose the law suit in Hong

related

in case the carrier

Kong.
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Going to the court
(K1 WEITT 753D ?)

Factually, there are
reasonable causes to stand on
the carrier’s position to reject
this cargo claim in the court.
But to the carrier, to have a
qualified Hong Kong lawyer
to speak for you in the court
costs a lot; whether the final
judgment is favor or not, you
already spend the lawyer fee.
Therefore when the carrier
evaluates to put a case into the
court or not, the carrier should
already know that (A)if he could
win the case or result; (B) the
possible totality of the legal
cost, (C) the possible totality if
the carrier loses this case.
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To settle with the claimant

(it %°7)

Assume that the deductible
of insurance is higher than the
claim amount, which means that
all the cost would be just on the
carrier’s shoulder. In the court,
the carrier has the reasonable
causes, and the recovery agent
also have some. The recovery
agent is usually a law firm, but
the carrier needs to spend the
lawyer fee by hourly charges.
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To Ask the POD Terminal to
Take the Responsibility?
(For s F PO AVRRERT 11 ?)

It is said that under this
assumed situation, the legal
consultant of the shipping
company should push the POD
terminal to settle this case with
the recovery agent, since the
POD terminal issued the POD
EIR laden out with the seven(7)
defects and also issued the
POD EIR empty in with sound
condition. Since this POD
EIR laden out is used by the
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recovery agent to claim to the
carrier.
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Trust this is not the real
solution of the legal consultant
of the carrier, since the POD
terminal could easily clarify
their alleged liability even in the
court if they hire a good legal
consultant. Furthermore, to
insist to request POD terminal to
take this responsibility with such
weak position should damage
the business relationship
between the carrier and the
POD terminal. Of course, in the
marine field, the carrier knows
that it is very important to keep
the good friendship of the kinds
of the important terminals.
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CONCLUSTION
(i)

Cargo claim cases are the
routines to the carrier. Not
only relating to the indemnity
totality but also relating to the
reputation to the customers and
the friendships to the business
partners, therefore when
dealing with these routines, the
carrier should evaluate them
with the skills of business,
marine, law, negotiation... and
so forth, because it is a part of
this society, rather than simply
a case needs to be end on the

pending list.
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